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Recent trend of case law holding TIs liable in personal injury and 
wrongful death cases (vicarious liability) on following legal 
theories:

Why is Topic Important for Transportation 
Intermediaries (TIs) Now?

• TI as Carrier: TI holds out as carrier and exerts control over trucker, 
treated as carrier.

• Respondeat Superior: Facts show TIs control of carrier to create 
master/servant relationship.

• Negligent hiring: TI fails to exercise reasonable care in selection of 
carriers; this seems to be the constant theory in these cases.

• Negligent entrustment

• Judgments and settlements against TIs = $$$Million

R d f P t B k b th F d l M t

Why is Topic Important for TIs Now?    -continued

• Renewed focus on Property Brokers by the Federal Motor          
Carrier Administration (FMCSA)

‒ New legislation effective October 1, 2012 (MAP-21)

• Insurance companies are taking notice: What is the future for 
insuring against this risk?
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Seats back, tray tables in upright and locked position. 

It’s going to be a bumpy ride!

Industry Trends… a 30,000 Foot View 

• FMCSA property brokers whose sole business model is to arrange for 
motor carrier transport: publicly traded companies as well as “mom 
and pop” operations

Who is a TI for Purposes of Exposure Risk?

• Custom brokers arranging for delivery to importers after clearing 
cargo, or arranging for transport for in-bond moves

• Ocean freight forwarders arranging for delivery of empty containers to 
exporters’ premises for loading; arranging for pier deliveries, whether 
or not cargo is moving on an intermodal bill of lading



Staying Ahead of the Curve and Protecting Your Business 

Page 4© 2012 Roanoke Trade, a division of Roanoke Insurance Group Inc. and Husch Blackwell 

• NVOCCs arranging for delivery of empty containers to 
exporters’ premises for loading; arranging for pier deliveries; 
arranging for import deliveries to door, whether or not cargo is 

i i t d l bill f l di

Who is a TI for Purposes of Exposure Risk?   -continued

moving on an intermodal bill of lading

• Indirect air carriers arranging for delivery of cargo from or to an 
airport, or between airports, or providing substituted service by 
motor carrier, whether or not it issues its own air waybill for the 
move

• Note: “Moving Ahead for Progress in the 21st century (MAP-
21)”, effective October 1, 2012 requires all persons arranging 
for motor carrier transportation to obtain a Property Broker 
P it b bj t t lti

Who is a TI for Purposes of Exposure Risk?   -continued

Permit or be subject to penalties. 

• Exempts the following:
‒ Forwarders/NVOCCs when an intermodal through bill of lading is issued.

‒ Custom brokers arranging motor carrier transport under a customs bond 
or in a transaction involving CBP business.

‒ IACs when issuing their own airway bills.
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• It is our opinion that any person who arranges for motor carrier 
transportation on behalf of others, whether or not that person 
may be exempt from having to obtain a Property Broker Permit 

t t MAP 21 ld till h l i j f l

Who is a TI for Purposes of Exposure Risk? -continued

pursuant to MAP-21, would still have personal injury, wrongful 
death exposure pursuant to previously discussed legal theories.

Underwriter’s view of the industry  -THEN 

• Most TIs operate as an ‘office only’ business. Traditionally, 
underwriters viewed the personal/bodily injury and wrongful death 
exposure as very low.  

Underwriter’s View of the Industry…THEN 

• There was a broad pool of underwriters willing to write TIs 
insurance with high limits, broad coverage and relatively low 
premiums.

• Many underwriters did not fully understand the many roles of a TI 
nor did they keep up with changes to the industry and increased 
regulations.
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Underwriter’s view of the industry  -NOW 

• Most TIs still operate as an ‘office only’ business, but the tidal wave of  
multi-million dollar personal injury settlements involving TIs has 
underwriters rethinking their view of the industry.    

• There is already a much smaller pool of underwriters willing to write

Underwriter’s View of the Industry…NOW

• There is already a much smaller pool of underwriters willing to write 
TIs’ insurance, some limiting coverage, increasing premiums, some 
deciding to exit the industry altogether. 

• Still many underwriters did not fully understand the many roles of a TI 
nor did they keep up with changes to the industry and increased 
regulations. It is our joint responsibility to educate those underwriters 
to ensure industry access to comprehensive and competitive options.  

Underwriting a Transportation Intermediary 

• The General Liability underwriters willing to insure TIs are 
now asking more questions. 

• TIs who can substantiate proper licensure compliance

Underwriting a TI

• TIs who can substantiate proper licensure, compliance 
and proactive risk management plan will be looked at 
differently than those who cannot.  
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Underwriting a Transportation Intermediary 

• General Liability underwriters will also look to verify other 
coverages are in place, such as Errors and Omissions and 
Contingent Auto Liability.  

Underwriting a TI    -continued

• Underwriters may even ask for samples of TI-Carrier 
contracts (addressing safety standards), Shipper-TI 
contracts and verification of Tis’ procedures in vetting 
carriers and required insurance minimum levels. 

• How the TI holds out to the public in offering its services

• What controls does it exercise over the motor carrier? 

• Does it have contract with motor carriers and do these spell out the

Review of Vicarious Liability Cases Involving TIs

• Does it have contract with motor carriers and do these spell out the 
relationship correctly? 

• What is a master/servant relationship and how does this impact 
exposure? 

• What procedures does the TI have in place to insure proper selection of 
motor carriers?
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Background:  

• Case involved a personal injury action against the driver of 
tractor-trailer involved in a catastrophic accident between a

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)

tractor trailer involved in a catastrophic accident between a 
passenger vehicle and a tractor trailer. 

• Plaintiffs also sued the driver’s employer and the company who  
brokered the shipment.

Claims Against the Broker:

• Negligence (Respondeat Superior)

Plaintiffs argued the broker was liable for the driver’s negligence under a

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)

– Plaintiffs argued the broker was liable for the driver s negligence under a 
respondeat superior theory because the driver acted as an agent for the 
broker in the transportation of the load.

• Court found that the broker was not vicariously liable for the driver 
because the broker did not have control over the driver’s driving time 
and the condition in which he drove.
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Claims Against the Broker: 

• Negligent Entrustment

Plaintiffs argued that the broker was liable for plaintiffs’ injuries because

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)    -continued

– Plaintiffs argued that the broker was liable for plaintiffs  injuries because 
the broker was negligent in permitting the driver to operate the tractor-
trailer which the broker allegedly borrowed from the carrier.

– Court found the plaintiffs failed to establish a claim for negligent 
entrustment because the broker did not supply the driver with a chattel.

 In order to be considered a supplier of a chattel, one must have rights to control 
the chattel.

Claims Against the Broker: 

• Negligent Hiring

Under Maryland law an employer may be held liable for negligence in

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)    -continued

– Under Maryland law an employer may be held liable for negligence in 
“selecting, instructing or supervising an independent contractor.” This at a 
minimum requires the broker to:

(1) Check the safety statistics and evaluations of the carriers with whom it contracts through 
the SafeStat database maintained by the FMCSA (NOTE: THIS IS NOT THE CURRENT 
SYSTEM---NOW IT IS “BASICs” UNDER) and 

(2) Maintain internal records of the persons with whom it contracts to assure that they are not 
manipulating their business practices in order to avoid Unsatisfactory SafeStat ratings



Staying Ahead of the Curve and Protecting Your Business 

Page 10© 2012 Roanoke Trade, a division of Roanoke Insurance Group Inc. and Husch Blackwell 

Claims Against the Broker: 
• Negligent Hiring

– Broker is required its carriers to have a Satisfactory rating from the 

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)    -continued

q y g
USDOT in its carrier agreements.

• The Court found the broker knew from information provided by the carrier that 
the carrier was in breach of this contractual provision whose very purpose is to 
protect the safety of innocent third parties, a duty of inquiry necessarily is 
implied. The Court also found that because of other suspicious information 
regarding the carrier’s safety performance that the broker knew, the broker 
had a duty of further inquiry.

Claims Under the Motor Carrier Act (“MCA”) and Federal 
Carrier Safety Regulations (“FMCSRs”)

• Issue of whether 49 U S C §14704(a)(2) creates a private right of

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)    -continued

Issue of whether 49 U.S.C. §14704(a)(2) creates a private right of 
action for persons who suffered personal injuries.

– Court found that the MCA did not create a private right of action for 
personal injuries and liability did not exist under the MCA, even if a private 
right of action existed.
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Important Notes From the Case

• The Court also discussed the fact the broker advertises to shipper 
customers that “[i]n the rare event that the damage [caused in an 

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)    -continued

[ ] g [
accident] goes beyond the carrier’s insurance limits [the broker] 
maintains a liability insurance policy that pays the rest.”

– Broker contended that this “promotional” statement was of no practical 
effect because shippers cannot be held liable for the personal injuries 
caused by a driver’s negligence and, as such, shippers did not care about 
the existence of excess insurance coverage for such injuries. 

Important Note From the Case

• The Court disagreed with the broker and found that the broker had 
actively interjected itself into the relationship between shipper and 

Schramm v. Foster et al., 341 F.Supp.2d 536 
(D. Md. 2004)    -continued

y j p pp
carrier, and it had chosen to do business in a context heavily tinged 
with the public interest and, as such, the common law imposes upon 
the broker a duty commensurate with its undertakings.
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Background:  

• Case involved claim for wrongful death against a number of 
defendants, one of which was the broker that arranged for the 

Linhart v. Heyl Logistics, et al., 2012 WL 325844 
(D. Or. 2012)

g
transportation of the load that was ultimately sub-brokered.

• In the opinion, the Court discussed a previous ruling by the Court that 
the broker was not a motor carrier. The Court wanted to clarify its 
previous ruling and stated that although the Court ruled that the broker 
was not a motor carrier, the Court “did not rule on whether [the broker] 
may be vicariously liable for the [sub-broker’s] or [the driver’s] actions.”

• The Court further indicated, without reaching a decision that in 
determining whether the broker is liable, the question is whether 
the broker was negligent in hiring a sub-carrier without federal 

ti th it ith t i d ith t h ki th

Linhart v. Heyl Logistics, et al., 2012 WL 325844 
(D. Or. 2012)    -continued

operating authority, without insurance and without checking the 
safety record. 
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• The cases reviewed pointed to SafeStat categories (driver, safety 
management, vehicle, accident) in determining carrier suitability; since 
December 2010 this system has been changed to a system referred to 
as CSA (Compliance Safety and Accountability) Safety Measurement

CAVEAT: Summary of FMCSA Issues Related to 
Carrier Selection

as CSA (Compliance, Safety and Accountability), Safety Measurement 
System (SMS).

• CSA has expanded the above four “Areas” to seven behavior-related 
scores referred to as “BASICs”: Unsafe driving, Fatigued Driving, 
Driver Fitness, Controlled Substances/Alcohol, Vehicle Maintenance, 
Cargo Related, Crash Indicator. 

• Limited SAFER functions, including BASICs are now provided free of 
charge over the Internet. Access is provided to Carrier Snapshots, a 
concise electronic record of a carrier's identification, size, commodity 
information and safety record including safety rating (if any) and

Caveat: Summary of FMCSA Issues Related to Carrier 
Selection    -continued

information and safety record, including safety rating (if any) and 
roadside out-of-service inspection information. The carrier snapshot is 
available via an ad-hoc query (one carrier at a time) service which can 
be accessed by connecting to the SAFER System website 
(http://safer.fmcsa.dot.gov/), and clicking on the SAFER Database 
Query link (http://www.fmcsa.dot.gov/safety-security/safety-
initiatives/other/saftratings.htm) 
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• SAFER System (Safety and Fitness Electronic Records)
‒ Safety Measurement System (SMS)

– Behavior Analysis and Safety Improvement Categories (BASICs) -

Caveat: Summary of FMCSA Issues Related to Carrier 
Selection    -continued

y y p g ( )
http://ai.fmcsa.dot.gov/sms

• Other functions will be available for a fee at a later date.

• While a carrier’s BASICs can be easily gauged from the FMCSA web-site, the 
FMCSA has repeatedly pointed out that no CSA scores causes a Safety 
Rating change. FMCSA stresses that the only legal source for changing a 
Safety Rating is: 

Caveat: Summary of FMCSA Issues Related to Carrier 
Selection    -continued

a) an administrative process

b) interventions and 

c) enforcement actions

• A case litigated in the U.S. Court of Appeals for the DC Circuit by an associa-
tion of small trucking companies resulted in a settlement which obligated the 
FMCSA to include the following language in the CSA data on its web-site: 
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USE OF SMS DATA/INFORMATION

The data in the Safety Measurement System (SMS) is performance data used by the 
Agency and Enforcement Community. A  symbol, based on that data, indicates that the 
FMCSA may prioritize a motor carrier for further monitoring. The  symbol is not intended 

Caveat: Summary of FMCSA Issues Related to Carrier 
Selection    -continued

to imply any federal safety rating of the carrier pursuant to 49 USC 31144. Readers 
should not draw conclusions about a carrier's overall safety condition simply based 
on the data displayed in this system. Unless a motor carrier in the SMS has received 
an UNSATISFACTORY safety rating pursuant to 49 CFR Part 385, or has otherwise 
been ordered to discontinue operations by the FMCSA, it is authorized to operate on 
the nation's roadways. Motor carrier safety ratings are available at 
http://safer.fmcsa.dot.gov and motor carrier licensing and insurance status are available at 
http://li-public.fmcsa.dot.gov/. 

Therefore, it is clear that the FMCSA does not consider the CSA/SMS
data as conclusive as to a motor carrier’s overall safety condition. In fact, 
FMCSA is stating the only relevant system is the safety rating pursuant to 
49 USC 31144

Caveat: Summary of FMCSA Issues Related to Carrier 
Selection    -continued

49 USC 31144.

• Safety ratings

(1) Satisfactory safety rating means that a motor carrier has in place and 
functioning adequate safety management controls to meet the safety fitness 
standard prescribed in § 385.5. Safety management controls are adequate if 
they are appropriate for size and type of operation of the particular motor 
carrier.
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(2) Conditional safety rating means a motor carrier does not have adequate 
safety management controls in place to ensure compliance with the safety 
fitness standard that could result in occurrences listed in § 385.5 (a) through 
(k).

Caveat: Summary of FMCSA Issues Related to Carrier 
Selection    -continued

(3) Unsatisfactory safety rating means a motor carrier does not have adequate 
safety management controls in place to ensure compliance with the safety 
fitness standard which has resulted in occurrences listed in § 385.5 (a) 
through (k).

(4) Unrated carrier means that a safety rating has not been assigned to the motor 
carrier by the FMCSA.

Key Point: Notwithstanding the above, a Court may still hold 
that a party arranging motor carrier carriage, cannot ignore 
the BASICs information contained in the FMCSA’s web-site. 

Caveat: Summary of FMCSA Issues Related to Carrier 
Selection    -continued

• What to do?

‒ Suggestion: Use BASICs information for further inquiry, but not as a primary 
source for selection of motor carriers. If further inquiry shows some concern 
about a particular carrier, do not use that carrier. In any case, do not ignore 
serious items included in BASICs. Check further!
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Contrary to popular belief, General Liability policies are 
taking the hit for these large settlements.

Who Pays?

What backlash are we seeing?

• Underwriters are being ultra-conservative when writing this class of 
business, often asking questions our clients don’t understand.

Facing the Consequences

, g q

• The market itself may be in danger. Why write this business with such 
a small premium compared to such a large exposure? 

• Currently, the market for transportation intermediaries is shrinking.
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• Definition: What is a best practice?

– A best practice is a method or technique that has consistently 
shown results superior to those achieved with other means and 

Risk Management/Best Practices

p
that is used as a benchmark. 

– Best practices are used to maintain quality as an alternative to 
mandatory legislated standards.

• What a best practice is NOT:

– A best practice is not static; a best practice constantly evolves to 
match the needs of the business. What is a best practice today 

Risk Management/Best Practices

p y
may not be a best practice tomorrow. As businesses and society 
evolve, best practices must constantly change to match evolutions 
in technology and society in general. 
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• Document the process

• Have evidence of training

• Review process periodically

Risk Management/Best Practices

Review process periodically

• Studies show when process is documented you can:
– Increase productivity (25% or more) 

– Reduce training time (as much as 80%) 

– Increase quality 

– Reduce or eliminate redundancy 

Carrier selection:
• Are you doing everything that you can do to safeguard your client, the 

public and your company?

Risk Management/Best Practices

• Tools

– Carrier contract

– Selection process detailed in writing

– Insurance

– Possible use of third party who monitors carrier information 

– Working knowledge of FMCSA/Safer websites
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• Carrier Contract

– Main goal = transfer of risk to the underlying carrier 

Consult a transportation attorney to develop your carrier contract

Risk Management/Best Practices

– Consult a transportation attorney to develop your carrier contract

– Elements of the contract should at least include:

 A- or better “rated” insurance company

Use carriers with only satisfactory ratings only

Has and will maintain Motor Truck Liability, General Liability and 
Cargo Insurance

• Carrier Contract

– Elements of the contract should at least include    -continued

Have all of the necessary licensing and authorities

Risk Management/Best Practices

Have all of the necessary licensing and authorities

 Equipment will be roadworthy in compliance with local, state and 
federal guidelines

 Insurance limits to match the risk

Reasonable deductibles
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• Carrier contract

‒ Elements of the contract should at least include    -continued

 Carrier will not assign or sub-broker the load

Risk Management/Best Practices

 Carrier will not assign or sub broker the load

 Pass along responsibilities for CARB* and any other environmental 
issue that could arise to the underlying carrier. 

 Should also include verbiage that the signator of the agreement is duly 
appointed by his company or organization to engage in this type of 
Agreement

*CARB (California Air Resources Board)

• Vetting a Carrier

– Verify carrier’s authority

Verify carrier’s safety rating

Risk Management/Best  Practices

– Verify carrier’s safety rating

– Verify insurance 

– Run a credit check/DUNS report

– Does information received form carrier match reliable sources?
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• Carrier Insurance

– Obtain a copy of current insurance limits, deductibles and 
exclusions from carrier’s insurance agent. Does the name on the 

Risk Management/Best Practices

g
insurance cert match the name used on your carrier contract?

– Verify information on FMCSA website http://www.safersys.org/ 
(scroll down to Licensing and Insurance hyperlink)

• Carrier Insurance    -continued

– Typical limits

– Cargo Insurance $100,000 minimum (beware of high deductibles)

Risk Management/Best Practices

g , ( g )

– Auto Liability Insurance $1,000,000 minimum 
 Confirm form on which policy is written scheduled autos, any auto, hire and non-owned 

 Confirm load is traveling on company owned truck

– General Liability Insurance $1,000,000 minimum 

– If you are acting as the carrier, would it not be prudent to buy as high an 
excess limit over your GL/Auto that you can afford?
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• Working knowledge of http://:safersys.gov

– Disclaimer:  The information contained in this Crash File 
represents all the useable data that has been reported to the 

Risk Management/Best Practices

FMCSA through the requirements of state and federal programs.

– Notice: This document is disseminated under the sponsorship of 
the DOT in the interest of information exchange. The U.S. 
Government assumes no liability for its components or use thereof.

• Third party companies monitoring carrier information

– Carrier 411

– Registry Monitoring

Third Party Compliance Companies

– What are you getting from the third party?
While we are not here to suggest one process is better than the next 

and certainly will not endorse one company over another, the use of a 
third party to monitor carrier information is something that should be 
considered. Does the third party have a disclaimer? How are you 
protected?
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• There is no silver bullet.

• Industry is being asked to regulate itself.

Risk Management/Conclusion

• Insurance alone is not the answer.

• Documentation can make a difference.

• There is one certainty…do nothing and you will face 
consequences that may be catastrophic!

• Insurance info not on file.

• Why it Matters: Carrier has no authority to move loads as an 
interstate asset based carrier, unless classified as Exempt.

Insurance

interstate asset based carrier, unless classified as Exempt.

• BIPD does not meet requirements.

• Why it Matters: From a best practices standpoint, the goal is 
to rely on the carrier's insurance to pay claims. This carrier is 
showing an inability to do so.
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• A.M. Best rating less than A-

• Why it Matters: As an indicator of the financial strength and 
ability to cover claims filed against the carrier an A M Best

A.M. Best Rating

ability to cover claims filed against the carrier, an A.M. Best 
rating below A- indicates instability. Additionally, of the 
approximate 181,885 carriers authorized to move loads, 
there are only 5,128  whose insurance rates less than A.M. 
Best A-.  From a best practices standpoint, choosing one of 
these carriers is high risk.

• Conditional

• Why it Matters: Of the approximately 181,885 carriers 
with active authority 96% are rated Satisfactory or Not

Conditional Rating

with active authority, 96% are rated Satisfactory or Not 
Rated. 3.7% are rated Conditional. For this reason, it is 
more difficult to defend and win in a court of law a 
'Conditional' carrier.
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• Unsatisfactory or no rating 

• Why it Matters: FMCSA has assessed this rating based 
on substantial noncompliance with safety requirements

Carrier Rating

on substantial noncompliance with safety requirements.
Under no circumstances should a carrier be used with an 
unsatisfactory rating or no rating. 

• Two or more BASICs threshold violations

• Why it Matters: Of the 181,883 carriers with active 
authority 11 044 have 2 or more BASICs over threshold

BASICs Violations

authority, 11,044 have 2 or more BASICs over threshold.  
The consensus is that there are so many carriers with 1 or 
less BASICs in alert status that those carriers are to be 
used.
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• Why it Matters: FMCSA has assessed the carrier is under 
an Out of Service order and may not operate until the 
order is lifted. It is not legal for the carrier with this rating to 

Company Out of Service

move a load.

• This is our industry and we need to work daily to keep it 
viable.

• Marginal carriers only exist because someone feeds them!

Closing Points to Remember

Marginal carriers only exist because someone feeds them!

• Many of you are competitors…but you have a common goal. 

• Doing nothing is an option, but I would really hate to rely on it 
as a defense.
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• If you do not currently have a Property Broker permit get 
one now! FMCSA requires it (can lead to penalties); and it 
assists in defending any claims that a TI was acting as 

Closing Points to Remember: The Attorney 
Perspective

carrier.

• In selection of carrier, emphasis should be on insuring that 
motor carrier has ACTIVE authority (DOT No., MC No.) for 
types of goods being carried.

• Confirm motor carrier has appropriate insurance (obtain 
copies of policies) in effect, and a current BOC-3 (required 
for all states where motor carrier operates).

Closing Points to Remember: The Attorney 
Perspective

• Again: Do not engage a motor carrier with an Unsatisfactory 
FMCSA safety rating. Since FMCSA does not guarantee 
accuracy of its information on its web site, you may want to 
ask the carrier about this and/or call FMCSA to confirm the 
current safety rating.
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• Establish an in-house written procedure for selecting carriers 
which contain clear standards for your firm (i.e., draw the line 
over which you will not hire a motor carrier; establish a “don’t 

” li t )

Closing Points to Remember: The Attorney 
Perspective

use” list.) 

• Depending on the size of your operation, retain a third party 
commercial service to assist in selection of carriers.

• Utilize a property broker contract with motor carriers prepared 
by a transportation attorney familiar with these issues.

• Note: This is not intended to be an exhaustive list, but the 
factors raised should help in formulating your own set of 
criteria for the selection of carriers.

Closing Points to Remember: The Attorney 
Perspective

• The worst case scenario: that you have no written 
procedures within your company at all for the selection of 
carriers and personal injury or death results from trucking 
services arranged by your company.
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